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Joint Penal Provisions and Criminal Liability in
Medical Law

Manseong Hwang

Associated Professor of Wonkwang University Law School, Ph.D. in Law

=ABSTRACT=

In November 2007, the Korean Constiutional Court held that a joint penal provi-
sion in which the individual employer is punished when his or her employee is
determined to have committed a crime was unconstitutional, because the joint pe-
nal provision had no contents for the culpability of an individual employer and
thus violated the constitutionally protected principle of culpability.

After the Korean Constitutional Court’s judgment, since December 2008 the
Ministry of Justice began to change the old joint penal provision into the new re-
vised joint penal provision. On January 2010, the old joint penal provisions of
110 laws were revised. The new revised joint penal provision adds only an addi-
tional sentence: “If a juristic person, an entity or an individual perform due care
and supervision over its employee for the prevention of such a crime, it will be
exempted from the punishment”.

But an presumption of negligence clause that is added in the new revised joint
penal provision is still vacuum in concerned with supervision responsibility.
Probably the new form of penal provision, that is understood to be a kind of the
presumption of negligence, could let the burden of proof be changed from the
public prosecutor to the accused, in other words employer-side.

Especially, when joint penal provision is applied to hospital as administrative pun-
ishment, according to the hospital is a (juridical) foundation or not, the applica-
tion of the joint penal provision is different and unfaithful.

In my opinion, therefore, a corporation liability could be considered according to
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various liability of employee’s business and the crime its employee committed be-

cause of an organizational failure of the corporation.

Keyword : Joint penal provision, Law on the regulation of petty offenses,
Supervisional culpability, Violation of the duty of care






