275

LEEE EEPIEEEEEER
Ao et AT del FaEd

of @

.07l 2

[I. 0|= Qlzo=igel iy ol

Il =225 | RIIUXM =S| U™ HiE

V. QREH OIRIIURES| B =Rt} AT A
1. Commerce Clause 2! Necessary & Proper Clause

2. Taxing Power
3. St Zyol ol

V. 2|22 o|FIIUNM =2 AP AALO| LIEH At2|HCHd 2|

I S°7k= 2

ulge] o R ulel e |2 HE IS uRe] JRA A BE0|
AUe} AbBle] Qe S A AlZket BAlR XA E|o] gt} olmu]o] A9
20104 7|02 TR} Q7R RS g5te] & 22 630 Zejrh, 3l 1

Qlro 2= o 8,400e 27} 49| H Z02 YA =L o]z u]F GDPY)
oF 17.9%9]) 3|Esl= FR2A AR 7ML P A E YE3] 7P =& F0]
h2) Atk7t 19704 ofef A& ul=te] o =] Ay S o] Qi o]

=LA 2013.4.30. * AARA]: 2013.5.10. * =3 Q: 2013.6.4. * AAEA: 2013.6.10.

# S ZAF v (GRS A o)A | EU o HMEAD wlee@sjd.law.harvard.edu

1) Centers for Medicare and Medicaid Services, National Health Expenditure Data, Historical
(http://www.cms.gov/Research—Statistics—Data—and —Systems/Statistics— Trends—and—Re
ports/NationalHealthExpendData/NationalHealthAccountsHistorical.html).
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2) OECD (2012), "OECD Health Data: Health expenditure and financing", OECD Health Statistics
(http://www.oecd—ilibrary.org/content/data/data—00349—en). 2010 7]Fo 2 u|= t}&
o7 g2 oRHIE A& w7t MIHERA 9| =87} GDPY| 12%5 AL, =
2 GDP9| 7.1%5 AA|Ftt.

Centers for Medicare and Medicaid Services, National Health Expenditure Data, Projected
(http://www.cms.gov/Research—Statistics —Data—and —Systems/Statistics— Trends—and—Re
ports/NationalHealthExpendData/NationalHealthAccountsProjected.html).

United States’ Census Bureau. Current Population Survey 2011. http://www.census.gov/
hhes/www/cpstables/O’%ZO12/health/toc.htm.

2009 9] gt HExAt] 2 fjelo] Ay YuH S TUT A9 1% 7|29 Ht
HIg L 29359891, 71 7|29 Hd4 RIEE 6,3288 9tk America’s Health
Insurance Plans. (2009). Individual Health Insurance 2009: A Comprehensive Survey of
Premiums, Availability and Benefits. it Z)o] Qi 7 Lofl= AAH e W= 183
7 YRR RS AGRES BAs ] o] Aole] R RYR Hehe ol ZojE
t} o]& 7ighol| m=k Q1 GL9] tha(9F 49%) = 18-F7t AlFshe Wl o7 H o 71y
o] It} United States’ Census Bureau. Current Population Survey 2011. http:/www.
census.gov/hhes/www/cpstables/032012/health/toc.htm.

E.g., Wilper, Andrew. P. et al. (2009). Health insurance and mortality in US adults. American
Journal of Public Health. 99(12):2289-2295; Greene, Wendy R. et al. (2010). Insurance sta—
tus is a potent predictor of outcomes in both blunt and penetrating trauma. The American
Journal of Surgery. 199(4):554-557; Lyon Sarah M. et al. (2011). The Effect of Insurance
Status on Mortality and Procedural Use in Critically Il Patients. American Journal of
Respiratory and Critical Care Medicine. 184(7):809-815.

7) E.g., Cohen, R. A., Gindi, R. M., Kirzinger, W. K. (2012). Financial Burden of Medical Care:
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Early Release of Estimates From the National Health Interview Survey, January—June 2011.
http://www.cdc.gov/nchs/data/nhis/earlyrelease/financial_burden_of_medical_care_032012.pdf.
8) Patient Protection and Affordable Care Act, Pub. L. 111—148, 124 Stat. 119. 2|2 7] & 9]
AL http://www.healthcare.gov/law/full/index.htmlof| A &elgk 4= Q).
9) State of Florida et al v. United States Department of Health and Human Services et al,
3:10CV00091 (U.S. District Court, Northern District Of Florida (Pensacola) 2010).
10) National Federation of Independent Business v. Sebelius, 132 S.Ct. 2566 (2012).
11) o723 OE7IIAI =] 334 o]elo= A% Q7] dE 3= Anti—Injunction Act2]
28 o5, Medicaid expansion 1172] e384, o8/ LF 40| Hﬁ‘o‘ A 45
79| 7hsAd (severability) = AAF tfAFolglont, Balox= omsfEye 5‘4 A
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Clinton S5 A4 Al=Eglont Alslz Solh ulo] o= Ase o]
A7 Foke] Sk WAl Obama7} ml5ke] Ay g e o ghais A
1 247} Thal Satohdeh, tlER Sl1AAE FAI0] X2 20084 11
9] General Election oA W15 58 7 FH A Witk A5}l 1,
A0S 718 57403 S 1800 7)) 25 0108 2
s SIghe Wt ol gk Mg} 028 ol sHe Rk ofe) 233t B}

T oTHA 7 AA =7ho] | R IFUAI =] el sl A gt =3FarA} gt

12) o]s}e] AMdAI= New York TimesZ| ] Th ¢l Hlo]z]o]] Atj7|H & & Ao it
http://www.nytimes.com/interactive/2009/07/19/us/politics/20090717_HEALTH_TIMELINE.
html?_r=0.
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13) | AE (filibuster) Al%E+= 6021 o]/de] o]lQ] Fol7} UA] ¢= oA dHellA &gk
AAA] olele] EETL oA R E FHAE 5= §le AIEE WUelth o= W RS
2 A1HHE A= ol Xk 2Rt AAF A BRI} o W= o] st deEjo]lBR
o5 Alekstof A= ¢F Hrh= A4l dzste] AEH R Y=o o), exper
£ INeE FohA] L3 4ol ey HAIEE AAsH] 913 B o2 o8
k. o]zt AT 1| flke] stolAlE ol YA AL Bl x&el S A3
I, el A= 1917 0]l o] 2 Ajof 382] 2 o] 49| ool Folst ete] tigt EE
S ZFdstn BZ0) Soj7iths 29 A(cloture) AEE =Y Fchrt 19758 S 2 LA
Eilo]| QE|E= 9A£E 60402 5}8F 2 A3}t United States Senate. Filibuster
and Cloture. http://www.senate.gov/artandhistory/history/common/briefing/Filibuster_Cloture.
htm.

14) 413} stle] o] AAAdslolA A&, 49, St bt RN ™ol A E3]
=do] H Ar= 2 7FA7F 9=l 49 Public Optiono|2} E2]= HH2] R R AIG
A AT Jefoll gt A8 X Ho] iAot Public Option s 529 ®1Y
Sr o] ANtz YJREFR UF oAU e 59 A BE7L aE oA
AH o7 HYL A|ELsH= A =S @it CBS News. Public Option: Everything You Need
to Know. http://www.cbsnews.com/8301—505123_162—51364824/health—care—reforms—
public—option—everything—you—need—to—know. "|=< 654 ©]AFe] wQlo)| Al A 35 =
Medicare@} S 512}e} o] o] Fol| Al Al F== Medicaid 52 +Fa L JoBZE, HR
7 ol @A Alel A AYSH Aol WHEA FCITL 3 AL oL, (58] A Hrol
Aglo] Foluh= Aol et vt oJ&o] UGt Je| Al vl AR E EEA7= dE
Al ol{roltt. 53] N HetT HRste] Yeirt MaA EA7F | olf+= JEA
FRitEo] Wdigh ALz Hat BulhHS sk s, 1 oA e E
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oz7igHol m Yo et M/ AlaLstr] flsto] =Rt Al 2=
(1) Guaranteed Issue (Al15F7F2l/7841 BA}), (2) Prohibition of Preexisting
Condition Exclusions (7]|Z&A" o] i3t BAASE Z4]), (3) Community
Rating (Aot 232 22)0] 9t}

Guaranteed Issue@t PJEE??J SALR sl YR EE 7S HstALY 7Y

= ¥sh= Z}oﬂﬂl T A BE7HIE 81851 starls) 7 et
‘/}”Hﬂ‘/} AS %ﬂr—‘é o|f-= H{A7IY Al APHEH= A& S AI5k= Al
wolc}.16) Eat 94&56@/&7} EAsHE AR Mol Agh Hagto] B
& a7g FH|stolof SFaL1T) OB B O] 7HY] & A o] WAYstr] XM 7HA| 9
71717+ A 9048 ¥7)x] E8%== 3th.18) Prohibition of Pree—
xisting Condition Exclusions A|EX B E7HR7F HE7FQIAIA o)A o]
0] giekel Agtolete By o] HA oA AT 4~ gl&2S W&oz 7t
t}.19) Zo & Community Rating A== |2 B JA} HE FE AT o
o], (1) &= 7FAQIA] 71 AA] 7FY 1A 9] of 7, (2) RF7HIAR] =7
A, (3) HaA7FJAre] A, (4) S ofF o]9Jo] @45 HA R AMY AR
srobal= QF "tk o t}20)

o Ao WETHH QR HI AL Yol A= A F Al sl A Ho
AFdte sid AR FHA/ZTARE 1 58 WA mnlE SAA
o= Axlste] B H oz FAe (actuarially fair) 2 EE A A S0k
o Aolct. 7Y Y A%, 59 A AR, 25 o772 Aberolzt

15) 42 U.S.C. §300gg—1, 2.
16) 42 U.S.C. §300gg—4.
17) 42 U.S.C. §300gg—6.
18) 42 U.S.C. §300gg—7.
19) 42 U.S.C. §300gg—3.
20) 42 U.S.C. §300gg.
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A slth= ghgto] Aot o] g W o] 74Q]3t Aot} A= AtiE oz 1%
o Lhmba] o7 B3] Fgo] Fa st AFET R R 7HUE gHEo] =
ong AR R RS ASPH B H O R FAHT HARE
o} 1919 o7 H|7} o gho] A& EA| et o]et o] A kb Ato]e] A
B H|ti A 02 Qlate] Y H o] Gelof 3l FARAZE ARAlol| A Eel gt A
o ¥t == A AASt A= QA9 GyssiE, adverse selection) o]z}
L REch2D o] AR g B S|A} ol ol AR BEAE-S A
o AUEe] T = 191 o &H] A& AAE BEUE 25 QA
H B RS YAstriete s|4EA] eh=th st oHo | 2 W re}
R 2 BT e QA B R ApAlo] o2 B el 71el st

Hlaste] By 7hQlo s A4 A

= Z1o]
F7h o et YA Ak 1

21) o), Tu|AIAAISs, HEAR 2000, AH|631H.

22) o|¢} 2o VMo g wd B E 7} QIAlE|= b3S “premium death spiral’o|2fal 2
71 & sto) AR 2 F 2o A 1990 d o]l Individual Mandate §1©] Guaranteed Issue2}
Community Rating2 A|E3t 2 7] = o] ofeglo g Qlsle] B RV} 243 A3
I, Kentucky 9] Z9-olli= 21§ WFA] 3t R R EI|AE0] Ao IdS St
Abefof] o|23thar ghc}h. Kirk, Adele M. (2000). Riding the Bull: Experience with
Individual Market Reform in Washington, Kentucky, and Massachusetts. Journal of Health
Politics, Policy and Law. 25(1):133-173.
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whehA] Q2 NSRS o2 H Y Aol tiet H2/de wrAlshHA g8 e
QI3 7o A A S35 WABH ] ffsto] He wHloflA =2y
7}91& 7 A|5H= Requirement to Maintain Minimum
(A HAF 82 o]2) -4 9] “Individual Mandate” —=
& 9] Individual Mandate 7+ of W= £n1, Hl2L
G o ol4, 201495 E BE FulolA] Wol Jo a7 ol4e)
HARE 2 RHF s1gJo] oJRekE 1,20 RN 71U RS se)
o Aol= did NY/7HEY Atase vlgshs & “Shared Re—
sponsibility Payment”gh= 3}AZo] B3} ¥t} 25) Individual Mandate7} 2]
2R o) AgolslE vl A& lsAS Sxsk el el oa
A 847 Community Rating 70l wheh Bypejd oz 34T HARE
Aozt B The 2 AR Q- do] A A= AL T2 oz H o
gnz o AQIsp] How, did rugret 4AR 4Eshe o)
Apololl 5L §A13 4= QIeHs Yefolch2)

sential Coverage

Es
&=
s

23) 26 U.S.C. §5000A.

24) 26 U.S.C. §5000A(a).

25) 26 U.S.C. §5000A(b). &, ©] Shared Responsibility Paymento]| = AFgta} }ste Fc}. 26
U.S.C. §5000A(c). oAlE Sof 2016 2] 49 11 HAF2 313+ $6950] a1, AFeHS afjd
74l YEAY o] At 24 HAe 9] oaie] 7Rl AR AEPS B
EENIEY

26) B2 AJA49E YA 5k= HH R Individual Mandate ©]€]9] o2 HHEE AT
qich AL oagro] S8kl Sl SR EFARY W9 - HAFYAe] HHA A%
el weh QR R RE AFSHAL, Z1EE o et B ARSIAY, omEF |
7H) = By 58 WY H7tA EH7I71L§ Fe 2 - & 2R 949 U E Qe
ol7|e stk ey o] W ELS JAY A= E‘EO] L P L EA I
U YrulE A& & Aer O“H*Jﬂ% AES] Sr R tiEt HES olgA
gtk A7 sl
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th27) Zeut ofgfjof| A Hrhaa] BFA O] of & FH L
= 9 2 ok&okastAl A w7t Aol Azt gl

Individual Mandate AJ=2] $]31Ad o] gto| & o]-f= u|=+2]
0] jiZolct. w|=o] A9 sfof| 4] F=H(sovereignty )& 7}
A X (state government)= 2}7] 3 FHlE9] Ao tiste] =
7¥atal o5 Baek 4= Q)= A9 “police power & 2kl Q= H |

WA= Aol 1 A A0l EAZE BAIE O] Qe ol 7
Hejoll AlokS 7FHAY ofF Rt Ao 7hsatrh28) AR
ARE AIRIO] U & Aok = U=
A8z gAIE] Ql=dl, AR o] 187kA Hrhs dARPEFe
‘enumerated powers”2}1 B2}, o]of ulz} AWM EQ] o RIS A A
S0 A o]FH o) 7}e]8k o] 2 B yls) Individual Mandate 3] &3
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27) A& So] o] Foko] ALAE=Q st =] AWM EA} Charles Fried 14> (Fried, Charles.
(2011). Testimony of Charles Fried Before the Senate Committee on the Judiciary Hearing
on “The Constitutionality of the Affordable Care Act”. http:/www.judiciary.senate.gov/hear—
ings/testimony.cfm?id=e655f9e2809e5476862f735dal65e3b7&wit_id=
€655f9e2809e5476862{735dal65e3b7—1-5), of| U] HAHSFA} Jack Balkin 24> (Balkin,
Jack M. (2010). The Constitutionality of the Individual Mandate for Health Insurance. New
England Journal of Medicine 362(6):482-483), Wake Forestt}] ¢]&®¥8F&} Mark Hall 1l
(Hall, Mark A. (2009). The Constitutionality of Mandates to Purchase Health Insurance.
The Journal of Law, Medicine & Ethics 37:38-50) & R %= Individual Mandate2] 3314
= QAR gttt RbH =57 Individual Mandate®] 9131732 X 2eF sht2= HAH
o] & ¥ 8FA}F Randy Barnett @47} 1%t} (Barnett, Randy E. (2010). Commandeering
the People: Why the Individual Health Insurance Mandate is Unconstitutional. New York
University Journal of Law & Liberty 5:581).

28) U.S. Const. amend. X (“The powers not delegated to the United States by the Constitution,
nor prohibited by it to the States, are reserved to the States respectively, or to the
people.”).



vl SRS HE Ry oFtY 2ol ik vl qAEA 285

A FA0] glojof ghth29) olubA L7} Individual Mandate 2] $F&14
o] AR AL “enumerated powers” = Commerce Clause ¥ 10| 7| %3+

Necessary & Proper Clause Z18]11 Taxing Powero]|th

1. Commerce Clause & Necessary & Proper Clause

7}. Commerce Clause
AuPA B = Individual Mandate 2] &z}2 01 SAHAF LA %R0 2 “ojH)ol
3= of2] U Alololl A dolui= AR E AT = et & Ay
A1z A83F A33.2] 42 Commerce Clause3")E =9ith.
UA 7|10] 2R 7)o F7F o FA "ol F() AfelofA] dofih=
Arela o)’ of sljdate] Commerce Clause 9] FA|thAro] E 4= Qb o] Fo|
As| A o= Q) o]= 259 Commerce Clause o] 2-8H A5 of-$- Z 4
Al A3 2 A A ] =} oA ofsfsjof ghtt. Commerce Clause 2]
AW 942 WA AT hEH9) Tl 2= Wickard v. Filburnsl) 2750] 91
940ITh 24, THER ol 57k 4e)e] Ralo] A5k aelali 57t
o] olA3} %x]9] shtE e HAY Auj=S A|3FeH= Agricultural
Adjustment ActE ST 18 5299 FilburnE £238] A}7}4H]
£ fIste] o] WA AuliRteE 2afsho] W AfulstAaL o] =9k |17t ¢
Agricultural Adjustment Act ¢J¥Fe1X]2] o] X7} EA7} =] ¢it). Filburne
Seal) A7han] B 08 ShEake 2uksie] U Aufa A9l ‘ol
Afolof Al dofub= A ol SiFstA] =tk FRskgict o] tisto]

I‘Il‘

20) B 0 AR AYAD AAT SN AR Aol A T A

36 A3} 2L Azl vF Aol c
30) U.S. Const. art. I, § 8, cl. 3 (“The Congress shall have Power to regulate Commerce with
foreign Nations, and among the several States, and with the Indian Tribes.”). Commerce

Clause = 541, 38, 26, 4F U ook 5 215 4bed Hopol tfat rAle] 27
z3pol7| = s,
31) Wickard v. Filburn, 317 U.S. 111 (1942).
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A T U T AR R of2]  Atolofl 4 PofLkis AHIHI7E oh et
sheieb iRt Y97k of e 3 Apolo] ARl YT AN At

™ o &3] Commerce Clause

Ui

(substantial economic effect)’ S n]2 4= Q)
of M2 A iAol H= A= Hotof ghryal At o3, 32) o] ARQlof| Al
Ttk Filburno] WA et & Zakst 4= glolo et Ap7tan] & 95t

D APl A A FofoF e Aol AL, 7 Afgte] 127k Bk dor|A] X

Rl

2

Freha stelehe SUs Y9S sk ofe] Algke] 917} molw We| A4}
Zol & P n|HA FFH 0 R 0} F Alo]oflA Aok W] Ao
3o u|2 Ao|m g, 42=3}) 274N BF o2 WA QeSS 215}

o)

2

-2 A uli$t Filburne] 3§ 91%= A& A Commerce Clause2] 774 t4f
Flrkar TASFAT:

o]} G-AF3 x| 9] 2L Gonzales v. Raich33) % QJt) & Alolof A
Raich= 2| 252 9] tfjuiz Aulj7} 58 Az of = AFAL=A, E4Y
oA 2= S5 elslr] fisto] F4]9]9] sjetks Hol Hoj A tjutzE A
Hj5}7] $35to] ow) miekka] s ol Controlled Substances Act7} AHAlof| Al=
Aol HA| ka2 skt shink. o] ARQtof A= ARt 2 Filburn
Ao Ao} upzr A &2 2] F AH|E 95 A 0 2 djulzE el 9w
q2 o &2 Fof £ Ato] 9] thutz Ao et & (substantial effect)”
u]2 4= 9l o B & Commerce Clause 2] TFA|thAto] Elokar B ojt).34) o|e}b

o]

flo &Y
N

32) 317 U.S. 111, 125 (“[Elven if appellee's activity be local and though it may not be regarded
as commerce, it may still, whatever its nature, be reached by Congress if it exerts a sub—
stantial economic effect on interstate commerce and this irrespective of whether such effect
is what might at some earlier time have been defined as ‘direct’ or ‘indirect.”).

33) Gonzales v. Raich, 545 U.S. 1 (2005).

34) 545 U.S. 1, 19 (“[Tlhe regulation is squarely within Congress' commerce power because
production of the commodity meant for home consumption, be it wheat or marijuana, has
a substantial effect on supply and demand in the national market for that commodity.”).
EE Filburn®} ge] o] ARREofA] thubz A2 T AL Ao ofyzlont, Ay
A2 Filburno| A 9] W A1 AFe) 3] 7} QPFSIAI 7| 2| AL Sz Al Q1AL &2 ARRboflA]
9 thutzx A AR 3|7t A AL Stz Aol B R, AHo)3] 9] A Egto] u]X]
= A&l ARETE 220 Helxe &ol7t glokal #AIsHgi
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©] Commerce Clause®| w2 AY7GF2) A7} of 2] 5= Abolof|A] o] Fof
= AFlal ) ol ob g} 1 A 2 x| 2] H 0 & slte] 22 ylojubx] ¢
T, AAol= L AAE AL = 5 fls Plol= v
T Zlo] 71 e o] ofdolgld Aoles9)

T o] SlEste] of AbdefM ARFER= 7Helo] S E

N

o]
[e2ks
H

%o 1

7
o =gt ¥~
7FABHA] Sk HAF] 7} B84 7 ("cost — shifting”) & Fafl 2} F Abo] 2]
o)z AlAtof kS 7|x| 22 Commerce Clause®] A4 thAto|gtar 41
th &, v YRHIE AT FY 0| e AFRlAlE MEo] Faxgte
BE AT ER6) o|g B u|7iQiAtel| tigh R o) mAfu| A7t XP—%‘ i
sl A= 71 8lE-2 R HE A &Y 50| A= AFEeIY w7l Al A
7p7F ElB R 37 olm R npgfolehs F2F] 11 AA oA ofu] o] m Ao
JFFS u| x| Q1= Alo]z, o] Commerce Clause 2] 14| thAto] Hrh=

_4

) Ao o] Commerce Clause®] WS St #efvh ole AL ofvry. AHEZA
% UFE 51 1Estef sude N F71E FiskaL gtuldf Fishe AL A
3t Gun—Free School Zones Act & {Jdst Zlo] BAH AAQ] H$, Aoy A

o

Fibu Ap1o)q 2 Ao BSIL} Raich AHASIA] thrkz 2 Aulshe W9ioks o
o) spwAelA F718 Felshe W9 ARSI} ohlmz, o] B9 AT
Gun—Free School Zones Act% AAHFOI3] o] FIRHAF HSHS 2 Ysto] ¢dlo)elar TAEHA
t}. United States v. Alfonso Lopez, Jr., 514 U.S. 549 (1995). n}xl7}x| 2 o Ao sk
Z3S 7FEA St Violence Against Women Act® B] 4] d) 9ol dish Aol
A2 A Commerce Clause?] HQJof £38}4 &F=rlil Kol 3oz FActgich United
States v. Morrison, 529 U.S. 598 (2000).

36) o]E £9] Emergency Medical Treatment and Active Labor Act W& #% oJmFH 29|

Medicare SRS vhe o) diste] (FAA 2= vl=o] Ao wE Helo] ol diT)

T8 AE S %—gﬁ}ﬁ z27] 37 AXNE & YFE FH3r} 42 USC
§139odd Aet7t v]=9] B2 HAES v G2 Ay, AHY v ge] 7He s
ARR7] otol= T SEXRE AT Aol 8719 sz QAo gtong
SEANA BT SER RN F4E 276k BTt ol 33 MR LR
ASE = Z97F &3] Aok Fag omrfEye *ﬂ%’aﬂ% v ge AES fAskaLA}
stz o] EF8ljof 3f= oFE Aol F=7Fstalal, Lejdt o9 SR A XEF
Ho| H=35} gxlof gt A4 X Z(financial assistance)”} WA Eo] it} 26 US.C.
§501(r).

37) S8 gt gl EINEHS vl YRAA Y Aol et AHHTAE 2Tkl
=t ololl WaY e Ry 7RISl A AFE Y= AHIA ZheH ofF 43095
27t Aw FALE AFEUL, ol AB}HOR ulw 7P JRHEIARE Hd
1,0008 A5A]7]|= 9S ik 42 U.S.C. §18091(2)(F).
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T2y 9919] diwiet 7kl Roberts o A% 47 9] o2 Indi—
vidual Mandate7} Commerce Clause?] ®H{S Hlojdtin Zohslgich
Roberts T YRS 0} = Alo](inter—state) 7} obd &+ F W(intra—
state) ol Al Yojuh= YIZA 2 AA| 2= AR Q] 917} obu B ek 12
3 2)91e] a7} molA] e} 3 Kool 4]
G5t FF(substantial effect) S WA 4= 3= P9l ©1%13] Commerce
Clause | 14| ti/doleh= Wickard #4 52 oF2] fasirial ThARE th,
T8} Commerce Clausex= 7j¢lo) 93k oJ' 3J<](activity) 7} o]F x| 1L
U= AR o5 AT HehE Fofdhe ZlolA], o1 33 9f7F o] FoiA]
31 QA §Fe 229 (inactivity) & G2 0 2= 30} 3= Alo] o] AFelof J&F
= WA 7 e ol R AT = A== A2 Commerce Clause”} 7

3F ARy FLo] H3to] obd g, 2195 Commerce Clause &2 4| g 4=
=

(inter—state commerce)ol A}

Ath= =95 783 AU = I ojd 9= FA e R A 4
ooz areksirkal Hopehs9) M o] 919 of-& W L ] 475 ] ot
= 94| Commerce Clause7} 7| 19] F21915 2912 =2 deks A
Blof] Frofgh= A ofetaLl TAISHGATE. ofof uksto 4% o o] A4 ot
3] o]AL AAurs o] ne)7F | Articles of Confederationo] Z+ Z=o]] AFd &l
Qlofl g HAIE LUTE AN R 7oA o] R x| = FYBIE AH

8] A = lehs W Stoll AR oA ArFels]of of ] = ApoloflA] o] Fof

o dgte Foeh dlojuz, AR e Commerce
2

Zota) A oF |TkiL 3 ok, @A) AlolA ol

38) Brief for Petitioners (Minimum Coverage Provision). Department of Health and Human
Services, et al. v. State of Florida, et al., No.11—398.

39) Roberts 142 olm o] 71Ul Q= AlgSo] omAAe] ordgte mAs
ok oS G AN o g AR olmi] 452 St o% o)A
of ohdare v A e, 27 2L ol AR AASCIA A4S Fasts o]

MsshALbn WSt
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10l 7HI5H IHTHRL Bhof ol TR “RASI'R HobHi o Hu &
3|8 A5k dA7hs B R okal & o8& ol §l= & AE | 2E 7
2l glo] ZHolshan Qs “A9T" = Hojof s, o A|4Ho] EAE Zetslob
S22 Individual Mandate= 48] Commerce Clause?] Z-8 ¥HQ]of| &5}

ok ATk

L}, Necessary and Proper Clause

S A1 xR A8 AJ183.¢l “Necessary and Proper Clause”#0) %= Com—
merce Clause2} &7 Individual Mandate 2] Q¥ A2 FAE| )t} “o]3]=
ollA A A B 2 Aol vl= AR, T FA T ol A Fofgt

2 AEl7] gIste] BRI A ojuld UHE ¥ ol ek
THH 13T -82] Necessary and Proper Clause= 2|37} 31 A1 % #|83}
ALERE AL7Eo] g Ao WAE A WA} fetel Rprow
83+ ¥ Afioll tiet A7 e
AR 0]5]7} Commerce Clauseol 7| %3t} BAIA o= = A]—o] o]
BAE duE™ olFolAl= drEAdS A ddto] F3] L, o=

NEHLE o]gst o)R B & ¢of tfs}o] Guaranteed Issue2H=7} Community
Rating?} -2 | 28 A4S =Usk=t], o]HT 22 A7} kol A 2
w513 Al 25517] $Istolis BE Aol ojzma 7}
Folst= Ao] Aoz A A E Y Commerce Clauseo]
723 gREYY A BAL DA 8 B4H Suow
Necessary and Proper Clause®] & &o} Individual MandateS g 4= )

ok AR

23t

1<)

)
flo
4l

e
filo
1o

40) U.S. Const. art. I, §8, cl.13 (“The Congress shall have Power To make all Laws which
shall be necessary and proper for carrying into Execution the foregoing Powers, and all
other Powers vested by this Constitution in the Government of the United States, orinany
Department or Officer thereof.”).

41) Brief for Petitioners (Minimum Coverage Provision). Department of Health and Human
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o]of ts}o] 2Fe] Commerce Clause F-5-0| 4] €31 21742 H Roberts thH
A 47 2] 2 of 7| A = B2 QL = F3UHE Roberts H %
2 K7} “enumerated powers” & YARSFHA] 11 5H2-& FAJ5H] §loto] H
2m0 2 o A7} L asHnecessary) o] Bato] Wl o]3]0] Beke
o] EFafof hAITE, 12t F=2 Q1 A7} 2] 3lof| Fof X = Hgte]|

A P A 5 1) A2 B RS oA 8 Ueke w2k
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JREERLRE . ERH
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jmH ol =7 7P°‘o HOI
ErloaRdas ﬁ\_%%’—xﬂ
2 oz Ffoleks B2
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T

JA=RE 35h= JEE%‘?M]QJ

A ko] ARrefs]of Ath= el thiskel= obrd thEe] flekal A
ok, ARele)7t obd i)l 2] glo] Y= i o] ARt = 9
HAJAE AIsHE GAldl ez Qlsto] jmRy o] fAlE 4= glen=z
Hoz o 72 JfjelEof A Individual MandateS 73A| 5= -2 Necessary and
Proper Clause9]| &J&}o] 3]-8-0] == Ao, v} W} Individual Mandate
+ Commerce Clause & 55t 93|17} HolA PAteh= Ju i = A2t
L 528 2] $fate] “gheldom wokel” Sacholata mokt,

2

Al

U

Services, et al. v. State of Florida, et al., No.11—398.
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2. Taxing Power

Individual Mandate ©] F-x}A Q] HWHAF ZAZ FAE AL S A1X A
83} A1 2] “Taxing Power”o]t}42) o] 222 Individual Mandate”} 721
oA SR HAY 1L FABHE AL oh T, SR HAS YA T

A= 70919 Aol ARt o) m HF of 7FYSHA] 92 AE9] 73-9-ofli= “Shared
Responsibility Payment”2h= o] 29| 1}A] & HHajof 5}=1),43) o]= 1
K7j0] 2Ae] ThE ol BE ¢10]8)9] 24| Wke] &3k gole .
Individual Mandate+= 7[jlo|A] oJF-& Huls= Ao| ofya}, Individual
Mandate w2 %] 9F= Algo] €A AlEE B ok sH s o] et 4

olehs golct.
o|Holl= Roberts i YAro] 2Fe] Commerce Clause?}t Necessary and
g}

Proper Clause F-&of 4] oAk 25} 41 o] T Tk} o] AL o] Flof

Individual Mandate= Taxing Powerol] AT 4= ot HQka A=
Individual Mandate 742 ©] Taxing Powero] 7| z3}o] 1 H-& SX]& 4

QA =]t th= 92 (1) Qm H ol 711ekA] 9 749 A& sfjof oh=
W dle] A drEdmH s gdo] Aleng Qlo] dup=X4]
o|m R Fe 7Fleh= Al TS Wi S Adst= Aol 7hsataL, (2)
o|& 3t WA F Hifol= 119 (“scienter”) 7} K& A] gkom, (3) HEANS
2= "penalty’gh= 8015 ARSRAL Sl okl I Eo] ARk Al
7+ 374 2A) A (Internal Revenue Service)o] Qa4 ALw =z Indi—
vidual Mandate2] AA1& “tax”o| a1 w}ebA] HAHlel3] o] Taxing Powero] &
ote] o] gheloletar A

of7]of gt 4= 91F oA o] A2 ojmIfF o] Ala(“tax’)oleh= &
oj & ARESHA] AL o Eoldfe] tigt Al Ao sigsh= B

42) U.S. Const. art. I, §8, cl.1 (“The Congress shall have Power To lay and collect Taxes,
Duties, Imposts and Excises”).
43) 26 U.S.C. §5000A(b).
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(“penalty”) o] g}i= Ro]= AFR-FH-L Mul ol AH|Z o] RO & Hol o
EAAHS HE T2 7f2loA Q7 RY oJFri]o|gt= o7 s Hulstal
o1 oJysHA] WL W o] w2z F2 Holopx], o] A= gl
A517] f1sto] JrAFe] ool thEA| @518 o] F A= fj3tsto]

o o
= 1T
M ok Btk B sl

¢

3. Slje ZFo oo

ol Al o] A7) 3 H ) Commerce Clauseof gk A 22 4
Eﬂé U= S{il’%t— ol A 2Ju]7} ¢t} Commerce Clause ¥ 2] Filburn 2%
35

9] “substantial effect” testZS E3f o] A3 S| o]

In rRi
_I°"

HE}E Commerce Clause YHeju} 19| E4=%&= Necessary and Proper
Clause ¥z2|& Feta] &4 = o= &99] Aoy =3 AR ZH7)
Commerce Clauseo] 7|23} 7]Q12] B2LQE A5l FEH|Z ofH =
9] A9jo] LA EE sHz Zlo] 318 =xo] 2t ojn] 9]
o}, o] Fol = mlFol A Qo] ] 2gle] €5 S Hutshs o Awe st 19l
AL ofITh o g Eol AR P A RTEE AFA B 257k, o
08, SN oE So] Rlolth A oA thrkeel AnstArETt A
TR FARefol digt A A S| GEbAor & AC R HA ok
ot 22 Ao S “FAR9] (inactivity) o = ZF9]of] Foh= AAA &
W7} Q1S 4= 9lrkar 9JAske] Commerce ClauseS 2-8-61= #S 2eksirt

L AR = A BHA o A &= Commerce Clause ol ozt A= 11zho]

44) B2 Individual Mandate'= Z7}o] thalo] EATE 3PS o|3Pst= AL oL, x].%;z}
W RARIAY AR 252k Aelo] et bR ol RojA L A opuA, &
3] Alo] o] R ABIARFE ThE Abal AIote] AbE] ACEE AT AS FARIHE
oA 1 A E gtolrr] of2]& Zlo] ARAlo|t}. Hall, Mark A. (2009). The Constitu—
tionality of Mandates to Purchase Health Insurance. The Journal of Law, Medicine & Ethics
37:38-50.
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31, Individual MandateS Z331 o] 2718 Hoto] QA oA TS
A& o7t FEA o= olfE=27] Y] tiRef UMY A vpRirhA| =, vhel
AP AR o A A H d¥HEo| Individual Mandate 2] dFa1Adof tls}o]
AT ot A7 o= Zeqh Aol oJsto] g A s
Commerce Clause2] ¥z} H4% T3] o]a|a 4= 9= dAFC 2 A T o]
A} W28 BAZL ol o el &27] AR ol B 4 glrks AAE 9l

t}.45)

i

V. SRR o7IQIAI=0] ARiAALR] Lehd ARl Edd @]

AB|EAR|E O] SR O H gL S F7ke] ARt o] o] ute} thak
3 el TRE AL 2Tl Yol veh dEe) R Ry RS Y4
Sh uhAl ) ik 241 S o] §3H= WHAjo] 9L, o] =gole] Al whie] utet
W)= R T} 271 2 gidsls Hhalo] QIc)46) o] 5 H E o]

Rk

WS Foke A A=lolA Q=R 7ile Ak = ol tat
o] Arge = QUrhAT) Ao gL o S5}7] o L, WAE 4 7919
Aol e nAER, KA Sl o] digh tiv]E & Bart et 11
HHl S2EARE tE K3 RV 2 A/l AEE 711’4& 4
2 Agshd, A= o] BEsHAY 17do] LhbA f1E0] w2 AFEES

45) Chemerinsky, Erwin. (2012). Political Ideology and Constitutional Decisionmaking: The
Coming Example of the Affordable Care Act. Law and Contemporary Problems. 75(1):1—15.
AR R o] AFAYA B EEEE gHTED AH2 Bagl giisSo] A3e)
olg|-& 27| Ao ulel oJAo] Ao, BHa4F BEFE = John Roberts o H%to] of
Ak 2 Z7RA Taxing PowerS UAshs AE did=2] ool A 2EH
5:49] T4 oj7do] BAE AT

46) ol5t4], TR BAT o FA|Al, AFESHAL, 2012,

47) olst ojgof gt AB|EFY oA, AAVIY B4, HHE AsHTY dade
B2 2003.10.30. 200081 1}8010] 2 A2 =0 Qth
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o Fol 2 AHES oY Ad e R Fo] FdE Uold Lt e s
E YEE = A2(= community rating) o= A7 AlESo] AllA o2
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2 ougel] /s e AMEE JREY QLo BolEdomy
AAAOR JREPRES WET HIHE Bl AjEAH 750l 9
o} 51

2R RAES] o] ABIEA A 7% U AGEHY A5
29| ofrrhol Ao tigk FAlTa0] SRl ] Aol ST

48) ol& Eol W1}t o] ofu] AR 17}e] 2 gu|7t el S 2L
Sl A SoHYe] AN Hgdte] RS OR TR HYRS AT
O[5S ofut YR BHRE A ofel Aolch MAAL, “nATA FF -
H] 19] o]A} A} 123897, 9.12, 2010.

49) EE Ia50lgtA 2 AR EFTRE AEStetE 2| BH|7F Yol 28 FE AHoR
Qlste] TnTh e RFoIE Wk FLE Qe 4 Ak

30) o] % 714 1y olslolE B 2342 S Regstel el ALolA B A
gHoz FHU HYRE A3AE, Aolo] HE YREYRE SHALE AYWS)
2 U4 YR JUAS YoM A RE T AR Aelo] BEStES st 4o
oJAFS. 2717} Bedsl= W E 9)& 4= 9)t}h. Uwe E. Reinhardt. Health Care: Solidarity
vs. Rugged Individualism. New York Times Economix Blog. 6.19, 2012.

51) AU, "2 EAA AN A ol de] 253} 23l |mRF A HFA] AL 517 Y
28, A10¢8 A25, 2009, A160H.

52) SR P $EFUA Ei © B} WE Slo] 7RJaf Ei Tjop
A AR AZEH| oA on WelHey B HelAARE Y ATrzo] whet 7]
A BER RS A, MHR IS e Aol Asled] vt 55 o
A= B w7 g}, o]of Hkslo] u|= Individual Mandatet= ol A A3t ule} 7o)
AQlo] 222 oz go] A Ushok 51, AHUSHA GE A 242 BT kel
£ gzolt.
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54) 31 2001.8.30. 2000311166804 31A] 2000.6.29. 99%11}2892 UL

55) 2003.10.30 20003 1}801.

56) 31 2001.8.30. 20006111}668 A 2003.10.30. 200031 1}801.
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The Constitutionality of Individual Mandate under the
U.S. Patient Protection and Affordable Care Act of 2010

Lee, Won Bok
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=ABSTRACT=

The Unites States has been plagued with soaring health care costs and an
alarmingly large number of uninsured population. The Patient Protection and
Affordable Care Act of 2010 ushered in the most sweeping health care reform
in the United States since the introduction of Medicare and Medicaid in 1965
to address these issues. The law’s requirement for individuals to purchase
health insurance (the so-called “individual mandate”), however, not only caused
a political stir but also prompted constitutional challenges. Some questioned
whether the federal government, lacking general police power, could require its
citizens to buy unwanted insurance based on its enumerated powers under the
U.S. Constitution. This paper summarizes the decision of the U.S. Supreme
Court on the constitutionality of individual mandate, and explores how the de-

cision relates to Korea’s own universal health care.

Keyword: Patient Protection and Affordable Care Act, Health Insurance,
Requirement to Maintain Minimum Essential Coverage, Individual
Mandate, Commerce Clause




