MUZeF=HECR - SRR 553348 H2 0 =EE4d 2018, 11. 30
2018 12 30 L3, pp. 35~59 =EAARY 2018, 12. 13
http://dx.doi.org/10.31691/KASL33.2.2. AAEAL 2018, 12. 26
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2015 W= Wlmr AR 7)ol Al Ao m ¢ S o] &t
&8st “Add 784 A= M (Commercial Space Launch Competitiveness
Act: ©]8t CSLCA)DS A3 o] W F 4oz o]Folxl=d|, A4
(V739771974 =73}, Spurring Private Aerospace Competitiveness and
Entrepreneurship), A28 (‘A2 Y24 EAL Commercial Remote Sensing), #3A
(T3 LA, Office of Space Commerce), A|43H (-T2 ] &AL} o] &
Space Resource Exploration and Utilization)©] 1%l ©]t}.2)

o] M& H=o] 5 Ay TS 3 Ao=w 7P Tad
o] 4dA FAbel o] &oll whate] JHIEERE ofie} 7ol = A
=, l=elo] ks 71 ofye} vhE vt 7]l Al E o]
Atk = moﬂ’ﬂ% isﬂ/ﬂx}s’fl(asteroid resource)?} A (space resource)=
o, Aol &l Asgde] 9 s oA
ngttsd) 2glal SFAdl = =olu A Tol 23
o]-ge & Uty whof mAES Wt 1 HAE
o 0]%?—} T itk o] &u} A8 d W (Asteroids Act) o2 EE]= ©
TR AL G S-S EFtE] S-FollA AT A A
A Al E §7tske W8-S ©al Aok A 2] 8-S v A9
A B A Y] AAA ARl 3]grol] B d nm AN, A A o
2 A v el W1 Ulol A s Rkl tigh H-f(possess), Af-(own), =5
(transport), ©]-8-(use), Fvli(sell)oll st A E A 5= AP FA4star )
th6) 3pA|Rk o] WML ml=ro] 5% Ao gk £ 9 FEA e e

AR)
tlo
My Ho rlo
4
ol
R
facs

—_

1) U.S. Commercial Space Launch Competitiveness Act, Pub. L. No. 114-190, 129 Stat.
704 (2015).

A
A tel 20150 o Agel AL D ol 8ol e WE 9 Tash A4 I
A9 8k8) 2] #3279 135, 2017, pp. 419-477 ZE.

3) 51 US.CA. § 51301(1).

4) 51 US.C.A. § 51301(2)(B).

5) 51 US.C.A. § 51301(2)(A).
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uj it

F5to] “FAAEAL 2 2H8of] 313k W(Law on the Exploration and Use of Space
Resources)= A|73I5=d], 20173 89 1€4F2 gelo] HASI Ly SAF-2a=
WA ] S-2kdel gk A=ds BT HAAE ke Hx29 i+
Ho7F ==, sl AR ARt A whe} 7hssiths st
I lom, Bt FRARIo Hgk 5l Bl ghs AAE qrgstar ATk

o] ¥ o] $ Ul (national space law or municipal space law)2] |7
o7 Qlste] FARA o] HA} 7MA S HaL Q= Aol A, -l 7%
of epat A, 2ol B A 5 AAR(soft law) &= o] Fo 4] AR o] 7
#-oFQl =74)|-$-5=H(international space law, corpus juris spatialis internationalis)>}

oyt BAE FAH=A A=A sAxs THeR B4 Haa)k i

ol

. 720z LAY

A=A HA -T2 8ol do19] ‘outer space’ = ‘space’ & 2|W|3h=,
‘7] - e Q| e RE % %7]¥T outer spacei= ‘A (celestial bodies)
= ¥38hY, A= P (moon)= ¥EFEI Jrkd F= TS 1 (University
College London)2] Bin Cheng 15~ ©]2]3t &-0]2] &5S 1|5l7] 95k HAA}

ole] F7HS <§-F87F (outer void space) o= F-EAH= Ao = 3w Qlrhio) $-F

6) 51 U.S.C.A. § 51303.

7) SEC. 403. DISCLAIMER OF EXTRATERRITORIAL SOVEREIGNTY.

It is the sense of Congress that by the enactment of this Act, the United States does
not thereby assert sovereignty or sovereign or exclusive rights or jurisdiction over, or
the ownership of, any celestial body.

8) Han Tack Kim, Fundamental Principles of Space Resources Exploitation: A Recent Exploitation
of International and Municipal Law(©]3} Fundamental Principles® °F%), Journal of East Asia
and International Law, Volume 11, Spring 2018, Number 1, pp. 38-39.

9) Bin Cheng, Studies in International Space Law, Clarendon Press-Oxford, 1997, p. 527.
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2 A o] HWHA Yol #Ba3to] Bin Cheng a5 vhx| wirke] Faf(high
seas)*1 ¥ res extra commercium(= A& )02 It A= FAAEY =
W Z~(Christopher Columbus, 1450-1506)7} WA E AMAXH WA oz 2 g3
“(effective control)9] WO & Augt 4= Q= r
FANeE Zrkar skgiekin

res extra commercium?t ‘E-§-&%E(a thing outside commerce)ZA] Zr}H o
A skl o= Exdo] JilARTE 2 g ol whebs Ao el
HA e AE ongth AN s U AsiA 2 w7 ARl &=
Ask= A g Dol ek, 5 Al thete] w7 TUEAS BAE

res nullius(5=+= terra nullius, -

T gl 'JAF 2 o8] A ZIThIY) webA] FA e m7HE Aloldl] &
Aok o A EAWAA A9t 7les 7ML derr ZA At
ekl ek A7F ol3tE Ay, A, s T ¢ glvh) o] A2 HER) res

communis(5= terra communis)BFil e XS = res communis® =71 E
THEO] AYH A &= HolH, IVIIEE dolA SAlete dHoE BE
7heol ojafiA dWkA o m ARG AL BALE = ro®m Q]
seas)s 5 T ATk WEHA res extra commercium- FA| F-3l] ol
FolH ol Bar|e gobd ek A 2k BarlE ga delshs b
A3 87k Z; m7kell A boto shA|RE vittE AfohA| ik EaV|E
ot drfsh= A }%?‘5} | wjEolr},
T oxpzefo] ARk A ¢ 2 dAe] HAXLE QA HE
AMA=7VeE 2AE @Eﬁﬂﬁ}ok sh=d o714 fFoafoF & 2 thAkxof &}

H 2

10) Bin Cheng, Outer Void Space-the Reason for this Neologism in Space Law, Australian
International Law Journal, International Law Association-Australian Branch, 1999, p. 1;
Han Taek Kim, Militarization and Weaponization of Outer Space in International Law,
33 The Korean Journal of Air & Space Law and Policy, 2018, p. 265.

11) Bin Cheng, The 1967 Space Treaty(¢|3} OSTZ °F3), 95 Journal du Droit International,
1968, p. 564.

12) Rudolph Sohm, The Institutes: A Textbook of the History and System of the Roman
Private Law, Oxford At the Clarendon Press, 1901, pp. 320-323.

13) Kemal Baslar, The Concept of the Common Heritage of Mankind in International Law,
Martinus Nijhoff Publishers, 1998, pp. 41-42.

14) Philip Steinberg, The Social Construction of the Ocean, Cambridge University Press, 2001,
p- 9L
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=AM E A = floks ARtk o]# Rk Eo] 1969\ “x=of
ALt 3 eF(Convention on the Law of the Treaties) A|34320 4 2=
A3=rel] thste] 59 flo] o E= AgE FAHskA] Ferhal WA
o A3gzoll Al nhe} ko] F ok A34x WA AI3739]
A JrHo] IATE Y FHOR AHH FHOR
A ARG FEskE AL ujAEH] Lrthn WA E o] ZABSHES AT

71 Zoe] zgre xope] Aol ohd A3l AE WAEAS AU A

=2
rJ
o
i)
2

2 ¥ 12 oz
o
H
ot
i
ok
o
2,

=
o
oX)
b ©
PN
12
£
4]

o}

1963 12€ 139 UNZ-3]7} 19613
ol #8 SbEe] BES FASE ¥
Governing the Activities of States in the Exploration and Use of Outer Space; 5~
4 A0 Aol ARG, of A 9714 K123 AL, Ao

oM o= w7tE §-5 R A #ste] AfdS FHY o glvkal sklvh 12
b olele U] Aslie e el e et e 7
P sk AL Sit el eleld UNES) doleae $Ediors
A7) A8 A7, 5 8
A% pgsIgen, B AGIA BoE F Al Lol olo) wlse FAE
| gidomz giiie] ygEo BE I7MES T4 ARG

Akl slelw welo] opehiy

il

29198 Fofo] “9)717 $79] G} L of
[e)

2 A1 (Declaration of Legal Principles

N

o

AN} FAlz ok

1. 1967 fFzet

15) UNGA Res. 1721(XVI), 20 December 1961.

16) UNGA Res. 1962(XVIII), 13 December 1963.

17) “Outer space and celestial bodies are not subject to national appropriation by claim of
sovereignty, by means of use or occupation, or by any other means.”

18) Han Taek Kim, Fundamental Principles, op. cit., pp. 39-40.
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UNZ-3]= 19591 UNE3lol osf e Aol Fdeds 4l =+
o] H3}H o]gof T3t 9]¢13]°(Committee on the Peaceful Uses of Outer Space:
COPUOS) 9ol Al -FZ-5o #et HAAS AR AA s 2 v
A= sho] vzl 1967 1€ 279 6071 5<] A& Jro}

Space Treaty) 2.2 E&]= ZoFo] A AUt & 2ok HAH AL «d} v
AAE 233 714 552 FAF B o] goll B7t 7S fAlshE
°F(Treaty on Principles Governing the Activities of States in the Exploration
and Use of Outer Space, including the Moon and Other Celestial Bodies; ©]3}
OST)20 2.2 1967\ 10¥ 109 & o] A5 T

(1) ¥ A3 = (principle of non-appropriation)
OST+ FF&&itokelA] ‘ml1y 7} 2EP(Magna Carta)2D = =2]=H], 54
Al Ao mA, 4 HEolA «e]7]hol QIFto] Pgrow
?l_

#
Aol LEH T B BAL 99 9)7]Ae] DA
5

“gdi o2 JAE x3sk 9)rjde] g o] 82 AAA e
e dbgho] Hio #Agle] BE w71 o]& flste] 43
Hojof sl ‘RE Q1F2] 49’ (the province of all mankind)®]©]

o gt}

9ol BAE RE F7e] o]e)2 gfsteP ek T E QIR oo 74

2> A FE “QFF 54 (Common Heritage of Mankind; CHM) 2.2 A Z}5}7]

19) COPUOS = 19611 AR + 7lo] Bx993], & #317]& 49 3](Scientific and
Technical Subcommittee)®} HE ¥ 3](Legal Subcommittee)”} L Th.

20) UNGA Res. 2222(XXI), 19 December 1966.

21) Rainer Arziner, On the Legal Contents and Significance of the Common Heritage of Mankind in
Outer Space Law, Proceedings of the 28th Colloquium of the Law of Outer Space, 1986,
p. 208.
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2’ (principle of non-appropriation)= ThS-3} 29|

A oS S asi,

“g3l e} BAE L 971 Ae T F4o| olaje] mi=
ol g3t ol olshel Ei et WE uke] o% T A
el djakel §7) ol gk

Bin Cheng 2= OST & £°F o[de] wAldaH & 27]A %55 res
Syt AAZS res nullius®) 2 Hobgkd A3+
E A oF 7ol = res extra commercium3tsh= H)

23) Sylvia Maureen Williams 15% & 320

extra commercium .2 18|31
= TFE G HA Ay
of 7lodstArtar A3k B
2 Q&) G v HAEe HAR A7} res nulliuso\ X res extra commmercium
o2 AeE ot et Aty wEbA res extra commerciuma 15471 ©]
T FHo IUlEe] A Y E AEAA terra nulliusE AHE P AW A o]
E2 A Z o)™ 29 res extra commmercium- PHA] S| FHAL TS o] A 99
FrAbste] ZF =7t o] 3ks ARE & flaL, ot 5 A9 A AHEA

QS
QEs 3 geh WeAFolr),

o] &3 F AEF
OST ARZ v AF-97 2 1961 F-AA 200 = HAJH v} JATh A3t
1963 d -FHAA 42| 30| PA|E “Fof HAl= =AY 74, A = 7]E

22) Bradley Larschan and Bonni C. Brennan, The Common Heritage of Mankind Principal in
International Law, 21 Columbia Journal of Transnational Law, 1983, p. 327.

23) Bin Cheng, OST, op. cit., 564.

24) Sylvia Maureen Williams, Celestial Bodies, 11 Encyclopedia of Public International Law,
1989, p. 52.

25) Heidi Keefe, Making the Final Frontier Feasible: A Critical Look at the Current Body of
Outer Space Law, 7 Santa Clara Computer & High Technology Law Journal, 1995, p.
358.

26) UNGA Res. 1721(XVI), 20 December 1961.
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o) Srroll o)g Hbol ofalA ASHA Wtk g 2ol Bl
than) $FEFe] AREE HaWAA 6] SIS $F7) Ak ow

L

How FE9 o] 5l Aol FANA 75 WA e FHAL 4 £
s 8 Aelehas 53] SbEe 97 AvlEvilsl FAL AR AR 28
i A8 SR, DA 79 45 o8 A58 D R A8

S SeiA HlAFEe] Aol 7 Hde] el | Aotk o] 232 ThA
1979 @422 o Aol #3t 57F F5S &5 HeP; Agreement
Governing the Activities of States on the Moon and Other Celestial Bodies; ¥
‘Fxop, o]k MA)O) All1x 23l E WHEEo] @ FAFE, AR B A
718F oW g ko] o= H7bd el 2 5 vkl gAlskaL itk
He Qizhi= WA fFAH 2 ol Ao &AL 3l spstzabe] Az we
Aldel FFHo R e QIAHE oA <5 (instant customary international
law)eletal A5k v} Qlth3) ARA o] &o]= Bin Cheng W7} 19651 =
“United Nations Resolutions on Outer Space: ‘Instant’ International Customary
Law ?732)o| 4 <& 221’ (opinio juris)@} #Hajo] BAIS Arst uf A5y A4

o oA A g he= WAoo FAgHe A ZIQlskaLl =], A= = A
HEHIAAANA 7 AR 249 F Aol FlEaL 9lth3d)

A AEIA MARAHS FARPEY THE BE RE FAES T4
= A HFHY AT (jus cogens) 2 B = Z3olgkal 3 4 Q=T
foto] W ofo] Bxahis Hlolthi thA] WalA] F xFe 507

27) UNGA Res. 1962(XVIII), 13 December 1963.

28) Sarah Coffey, Establishing a Legal Framework for Property Rights to Natural Resources
in Outer Space, Case Western Reserve Journal of International Law, 2009, p. 125.

29) Frans von der Dunk with Fabio Tronchetti (eds.), Handbook of Space Law, Edward Elga
Publishing, 2015, p. 778.

30) UNGA Resolution 34/68, 5 December 1979.

31) He Qizhi, The Outer Space Treaty in Perspective, 25 Journal of Space Law(®]3} JSLZ
k), 1997, p. 97.

32) Bin Cheng, United Nations Resolutions on Outer Space: ‘Instant’ International Customary
Law?, 23 Indian Journal of International Law, 1965, p. 23.

33) Peter Malanczuk, Akehurst's Modern Introduction to International Law, Tth revised ed.,
Routledge, 1997, p. 46; 7S], 53k FAHZA oJujo] #3t AT, r3¢+4
A-A183) 2] A28A 23, 2013, pp. 230-231.

34) Ricky J. Lee, “Article II of the Outer Space Treaty: Prohibition of State Sovereignty,
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o Aol A AAE dHolu] 1] OSTel| 7 FAF S & v
Al AEEE AT g E e olghs Aok webA] A -5l

e 307 @3 JA A5 HA Y7} res extra commercium3bE 0] 9]

HEle] OST Qe BE WYATLAL A5 U £ AL
G UH S e FAss SAEeE o el @ G EE oW d 3
A S 4 A SN FADRE S, ol Xé%%]zj Fg7)3ke]7]

2% A = :

013— %7]'7]' NPl APZIGANAl -l thah ARE-=2]- Aol gk Az
Ards g8 v ol sA=EHAAE =
TE= A7I7F 7k As ek e E Bl Al F2d 5 I (Wemo plus
Juris transfere potest quam ipse habef)= 92 0] A-8-5]7] wjL-o]gti= o]t}
ok Do) sl H oA A= 7}(federal states) S
(state)L} Al(cities) 2 A A A (municipalities) 5 W4 57F -5 2 HAE
& g Utk HEAS WE F = AR A1 ol Hd dire A5

g 4 gl Aotk

ro
on
o
2
oF
i
-
o,
ol
rr
B

e

OST Ax7F G4 7HdfrE 54 B JiRlelu AZIgAIe] A#+= 88
dloF gtttk Aafoll tiste] RldFAH S Fshs RS2 & 23] A4
A 7R ol w7k =8 w7kl ok iQlolu A AlE B
8] HlFo] ool E Atk AR, 1 ol o] =& AAA Al =
W FA 5 s T T U FA FolA Aoy A A= Bl B

Private Property Rights, or Both?”, 11 Australian Journal of International Law, 2004,
p. 141; Ram Jakhu, Legal Issues Relating to the Global Public Interest in Outer Space,
32 JSL, 2006, p, 48; Han Taek Kim, Fifty Years of Outer Space Treaty: its retrospect
and prospect(©]3}F OSTZ <F3), 50 Kangwon Law Review, pp. 564-565.

35) Leslie 1. Tennen, Enterprise Rights and the Legal Regime for Exploitation of Outer Space
Resources, 47 The University of Pacific Law Review, 2015, p. 284.

36) Jakhu, op. cit., pp. 44, 48; Carl Christol, Article 2 of the 1967 Principles Treaty Revisited, 9
Annals of Air and Space Law(°]3} AASLZ <F3), 1984, p. 263; See Han Tack Kim,
OST, pp. 599-583.

37) Zachos A. Paliouras, The Non-Appropriation Principle: The Grundnorm of International
Space Law, Leiden Journal of International Law, 2014, p. 50

38) See Sullivan v. Sao Paulo, 36 F.Supp.503 (E.D.N.Y.), aff’d 122 F.2d 355 (2d Cir. 1941)
recited from Stephen Gorove, Interpreting Article II of the outer Space Treaty, 37
Fordham Law Review(©]3} OSTZ <F3), 1969, p. 352.



AL =7ere] Ao, I7FAfFE Aol = ARl olu AR A S A
FA% gl DTsha ATk AT meb] Zok B4 Aelolut A
Aol e ool grha olF YA S ke Aol

&5 =5% U u(University of Notre Dame Australia)®] Ricky J Lee BFA}

=2
% OST A2zx9] AfstaA232 oeb4] A4k (exclusive property right)©ll
et AES A7 oy, w7k 1o wRlel] o) gk A s AR(exercise of
sovereign right)y S FA|A7]= &35 717 A2 B sictal 774319 11,400 A A
2 20159 COPUOS?] #38}7] 4~ 9]¢ 3](Scientific and Technical Subcommittee)
293]7] wf Bepd ) ejalol 37} m=r2] CSLCAZF OST A2z H-3ha 4
AH ) o]k Hlolw, A -S fvtehs A9letar ool & A7 vf qdthan

(2) A7}5-©]E (principle of appropriation)

w] = v AJA] 3]t 8}l (University of Mississippi) =23 15 E Stephen Gorove
(1917-2001) 2L+= OST’d % -fr(appropriation)= YA A oA LA]H Q] ALE-
(casual or temporary use)Z}= T Eojof st} SHHA, A v g
A BAOR AE wgH o m HSse A5 vty uiel, v o=
= 7Fe] JiQlo] SR AH Q1S WAl HAY] Aol A E HdAgstal
Aow 3 FE ARETHY o= w7k ol e, 7 & A el vl
EH ¢l 7S AeA] etk o] HAle Ee] ety ojof gk =7
gk b} Qlth42) T1of o8k OST A2Zx+ @A =77} f(national appropriation)
TAskE AelA /i1 i s&slok dvke HalE 7L Ak ol
TS AAJNAAA A7z PAE vle} o] “BE AlFS dEo R
2 RIS 3Eom Al AbE AR A E A AL, o= e AR
ke Apol A o g vhebgdelA] ofugith = oA 1 AYE Z2E 7 A
ERE OST Aol BAJH ‘5= 172|999 (province of all mankind)©] 2}

i

KO TA) mlm

39) Fabio Tronchetti, The Exploitation of Natural Resources of the Moon and other Celestial
Bodies-A Proposal for a Legal Regime, Martinus Nijhoff Publishers, 2009, pp. 29-30.

40) Ricky J. Lee, op. cit., p. 137.

41) Mark Sundahl, Don’t muddy the message to space mining companies, Spacenews, June
9, 2016; Han Taek Kim, Fundamental Principles, op. cit., pp. 40-43.

42) Stephen Gorove, OST, op. cit., p. 352.
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U AP, AT JAAE 238 959 o= dYE ddeR ARE
UL B Ao|th4d) ghH 7| ds g A9 Ak A &8
o #3le] ml= HA]Y o 8Fal(University of the Pacific) =222<] John Sprankhng
Z19] A A] “The International Law of Property”oll Al @2} T2 HAE
714 55 AfrskA FaL AR = e o] &-d(usufruct)®] 7Y
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i FAAZ Ae] ope} o]& F&Frhal B Zlo|th4e)

Dennis Hope2l= H|=%1o] UNF3| 9} 4w Ko ”Tix]% Py &
718 S 2 A gl 2l AfgHe , =l
mjzke Al goletar Bl v vk 1= OST A2z7F 7HQ1e] A

Al i = 7Ee] Bl vES WIS 7] wiiel 1862 7]
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43) Austin C. Murnane, The Prospector’s Guide to the Galaxy, 37 Fordham International Law
Journal, 2013, pp. 262-263.

44) Stephen Gorove, Interpreting Article II of the Outer Space Treaty, 11 Proceedings of
the Colloquium on the Law of the Outer Space, 1968, pp. 40, 42.

45) John G. Sprankling, The International Law of Property, Oxford University Press, 2014,
pp. 181-183, 189.

46) Alan Wasser and Douglas Jobes, Space Settlement, Property Rights, and International
Law: Could a Lunar Settlement Claim the Lunar Real Estate It Needs to Survive, 73
Journal of Air Law and Commerce, 2008, p. 47.

47) W= AR v BEXE g 79 160 olo]7(F 20%k%) A FFow AlEdict
© Ugom EXAE EE A e AR 214 o]dolofof ahv, IS
AR5 129 E x 149 E (3.6 x 43m) o 2719 S A, Hax 59 B FA

S Aojof k. vsol Al WES FAR Aol = AFHENY o EIholH

T ol Mol wep EXE Fol W g slslow, of Hel Adw 1862l 19

861 &<k 160%te] 2 F o] *Hi go}% wgrom, o]5e] MA2 F 29 73 o]

ZA(SF 110%F km?)oll 3=, vlar F WA 10%] 23 (https.//www.archives.g

ov/education/lessons/homestead-act).
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AgE A A E WESkal ok Egk 19961 < tiAFP(Lunar Embassy)©] 2=
SIS AHEA stal e, mle B e A7 S ul(University of
Nebraska Lincoln) Z2~Z Frans von der Dunk 15~ 7S-EF A 2F2] Q€] ol
4] “Dennis Hope?] A2 2v] gl Aglo] Ay A7 (either a hollow claim
or a fraud)2Z}aL gk B} QIt}48)

HA 20041 “Nemitz v. United States AF{149)0l| A v]= ylultla= ARPHQA(US.
District Court for the District of Nevada)< OST+= HIZF-4 7S oJujsitl= H4S
W& v} 9tk 9137 Gregory Nemitzi= “Orbital Development”& A3k AFHQ]
‘Eros 433’0]g}al F-2+= A8 (astroid) S HAFO] E(website)E 5-5F] 20001 3
3ol Archimedes Instituteol] 553t v} 1tk NASA(PI&E--7)7F & 434l

A 'FAVE 81 al SFAF Nemitzi= AR 20985 278101 NASA7ZF 7iQ10] 4
Aol iste] 27AS TS A ol gl ARoleka AR ek A

o &go] A7lE Aoty WY OST o]= &% Archimedes Institutel}
Nemitzoll Al 22340l thet a8 31-8akA= etk 24eHths0 22 o]

AL v)=ro] 19841 9T APH(Commercial Space Launch Act)©]$ 74
A R o] AR o8 wiH sk WS of ek Aol FEsjoF &
Tl Nemitz®] 745 Ao EE B3l 557 s W AAR Lol Fdato] Fr
o Atk Aol #Ao| 317 wiiolthsh

‘A 9l A (property right without sovereignty)< 7158712 21417] %
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Principles of Space Resources Exploitation under International Law

Han-Teak Kim*

Professor Bin Cheng said that outer space was res extra commercium, while
the moon and the other celestial bodies were res nullius before the 1967 Outer
Space Treaty(OST). However, Article 2 of the OST made the moon and other
celestial bodies have the legal status as res extra commmercium, not appropriated
by any country or private enterprises or individual person, but the resources there
can be freely available, as those on the high seas. The non-appropriation principle
was introduced to corpus juris spatialis internationalis. Whether or not the
non-appropriation principle is binding for the non-parties of the OST, many
scholars see this principle as an international customary law, even developing into
jus cogens. Article 11(2) of the Moon Agreement(MA) reconfirms the non-
appropriation principle of Article 2 of the OST, but it has much less effect than
the OST because the MA binds only the 18 parties involved. The MA applies
only to the moon and celestial bodies other than the Earth in the Solar System,
the OST’s application scope extends to the Galaxy because the OST has no such
substantive enactment.

As referred to in the 2015 CSLCA of USA or Luxembourg’s Law of Space
Resources, allowing individuals and enterprises run by other countries to
commercially explore and utilize the space resources, the question may arise
whether this violates the non-appropriation principle under Article 2 of the OST
and Article 11 of the MA. In the case of the CSLCA, the law explicitly specifies
that sovereignty, possessory rights, and judiciary rights to a specific celestial body

cannot be claimed, let alone ownership. This author believes that this law respects

* Professor of International Law at School of Law, Kangwon National University
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the legal status of outer space and the celestial bodies as res extra commmercium.
As long as any countries or private enterprises or individuals respect the
non-appropriation principle of outer space and the celestial bodies, they could use,
exploit it. Another question might be raised in the difference between res extra
commercium on the high seas and res extra commercium in outer space and the
celestial bodies. Collecting resources on the high seas and exploiting space
resources should be interpreted differently. On the high seas, resources can be
collected without any obstacles like fishing, whereas, in the case of the deep
sea-bed area, the Common Heritage of Mankind principles under the UNCLOS
should be operated by the International Seabed Authority as an international
regime. The nature or form of the sea resources found on the high seas are thus
different from that of space resources, which are fixed on the moon and the
celestial bodies without water. Thus, if individuals or private enterprises collect
these resources from outer space and the celestial bodies, they might secure a
certain section and continue collecting or mining works without any limitation.
If an American enterprise receives an approval from the U.S. government, secures
the best location and collects resources on the moon, can other countries’
enterprises access to this area? How large the exploiting place can be allotted on
the moon? How long should such a exploiting activity be lasted? Under the
current international space law, these matters might be handled according to the
principle of “first come, first served.” As a consequence, the international
community should provide a guideline or a proposal for the settlement of any
foreseeable disputes during the space activity to solve plausible space legal

questions in the near future.

Key words : Outer Space Treaty, Moon Agreement, non-appropriation principle,
res extra commmercium, Common Heritage of Mankind), COPUOS,
CSLCA, UNCLOS





