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A study on the Shift of Burden of Proof in Medical Malpractice
—Ruling of Jeonju Appellate Court 2017Na9346 —

Lee, Soo-Kyoung
Ph.D.

Yoon, Seok-Chan

Professor, Pusan National University School of Law

=ABSTRACT=

Due to defendant’s wrongful act by implant surgery, plaintiff has been suffered
serious damages to his face and teeth, and pain caused by establishing implanted
teeth. Jeonju Appellate Court sentenced to pay future medical expenses and
alimony to the plaintiff in compensation for breach of duty or torts. The ruling
is designed to relieve the burden of proof because it is extremely difficult for
non-experts to determine whether dentists violated their ‘duty of care’ or whether
there was a causal relationship between damages to medial treatment. It was
judged that if symptoms that contributed to the patient's significant outcome
occurred during or after surgery, such symptoms could be presumed to have been
caused by medical negligence if indirect facts were proven to be other than
medical negligence. Originally, the shifting of burden of proof in Germany, has
already been developed in medical malpractice case since 1940s. In order to
guarantee the patients’ right, §630h German Civil Code (BGB) - presumption of
negligence in the realization of controllable risk- has been also legislated. BGH
(Bundesgerichtshof) has been interested in ensuring that the principle of equality
between patients and doctors. So, in this study, we wanted to refer to German
precedent cases to analyzing Korean medical malpractice lawsuit.

In particular, the decision could be significant in that it approaches closer to
allows the shifting burden of proof in drastically growing dental malpractice

cases. This is clearly confirmed in the judgment of the dentist’s “fault” that “if
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indirect facts about the symptom or occurrence are proven to be cause other than
medical negligence, such symptoms can be presumed to be due to medical

negligence.”

Keyword : Medical malpractice, Malpractice law suit, Burden of proof, Duty of
care, Shifting burden of proof.




